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Dear Ms. Salas:

SBC Communications Inc. ("SBC"), on behalf of its local telephone company
subsidiaries, Southwestern Bell Telephone Company, Pacific Bell and Nevada Bell,
submits the following written ex parte statement in connection with the above-
referenced docket.

Some parties have advocated that incumbent local exchange carriers (“ILECS”) should
be required to serve as SLI "clearinghouses," in which ILECs (and only ILECs) would be
required to disclose listings of all carriers to directory publishers under Section 222.

SBC previously has explained why such a requirement would be contrary to Congress’s
purpose in adopting Section 222.! SBC does not repeat these arguments here, but,
instead, writes this letter to bring to the Commission’s attention a California Public
Utilities Commission (“CPUC”) decision that relates to the “clearinghouse” issue.”

Since 1997, the CPUC has prohibited carriers from acting as directory listing
“clearinghouses” and releasing listing information of other carriers without consent.?

! See Ex Parte Notice Letter from Todd S. Silbergeld (SBC), at 1 (April 14, 1999).

2 See Order Instituting Rulemaking on the Commission’s Own Motion into Competition
Jfor Local Exchange Service, Decision 97-01-042, at 22-23 and Ordering Paragraph 2
[“D.97-01-042”]. For the Commission’s convenience, a copy of this decision
accompanies this letter.

31d., at 22.
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The Commission should be aware that other state commissions might have rules in place
that address this issue.

In accordance with Commission’s rules governing ex parfe communications, an original
and two copies of this correspondence are submitted herewith. Please contact Kathleen
Rehmer at (314) 235-1107 should you have any questions.

Respectfully submitte

27‘7 fih e W

cc: Dorothy Atwood
Bill Bradley
Kyle Dixon
William Kehoe
Linda Kinney
Daniel Sherman
Sarah Whitesell
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Decision §7-01-042 January 23, 1587
SEFORE THE PUBLIC UTILITIES COMMISSION OF TH= STATE OF CALIFORNIA

Order Instituting Rulemaking on
the Commission‘’s Own Motion into
Competition for Local Exchange

Service.

-R.95-04-043
(Filed. Apxril 26, 1995)

Order Instituting an Investigation
on the Commission'’'s Own Motion into
Competition for Local Exchange
Service.

I.95-04-044
(Filed April 28, 1985)
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OPINTION

I. Introduction

By this decision, we address the outstanding issues in
our local competition rulemaking relating to subscriber directory
listings and access to directory listing information. We adopted
initizl interim rules addressing these issues in our Phase II
Decision (D.) 96-02-072. We directed that unresolved issues
relating to directory listings be addressed in technical workshops
in Phase III of this proceeding. On April 1-3, and April 16, 199€,
such workshops were held. By Admiaistrative Law Judge (ALJ) ruling
dated May 21, 1296, parties were directed to file comments on
remaining disputec issues which wers not resolved by tie worksheps.

Phase III comments were filed on June 10, 1556, by
Pacific Bell (Pacific), GTE Califormia Incorporated (GTEC), trhe
Califcrnia Telecommunications Coalition (Coalition),l the
Asscciation of Directory Publishers (ADP), Metromail, Facific
Lightwave, Inc./GST Lightwave, Inc., and the Office of Ratepayer
Advocates (ORA). The Coalition separately filed an applicaticn for
rehearing of D.96-02-072 oa March 29, 1996, ia which scme of the
issues raised were also addressed in their Phase III comments. The
Commission subsequently issued D.96-09-102 denying tke application

1 The members of the the Coalition joining the comments were:
AT&T Communications of Califormia; Califormia Cable Television
Association; ICG Access Services, Inc.; MCI Telecommunications
Corp.; Sprint Communications Company L.P.; Teleport Communications
Group Inc.; and Time Warner AxS oI Califormia, L.P. The views
expressed represent a consensus of the Coalition's members ard do
not necessarily raflect the views of each Coalition member. The
mccion for acceptance of the Coalicion’s late-filed ccamments is
granted.
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for rehearing. On Octobexr 23, 199€, ADP filed a Petition for Wric
cf view of D.96-06-102 in the Califormia Stats Supreme Court.
This decision addresses the remaiping Phase III issues which were
2 ADP also filed supplemental

not resolved by D.96-05-102.
Pacific filed a supplemental reply to

comments on July 30, 1996.

ADP on October 4, 1996.
The assigned ALJ prepared a draft decision on directory

isting issues which was mailed to paxrties of record for comment on

1
November 15, 1996. While there were no evidentiary hearings on
this matter, and there was no statutory requirement to circulate

the proposed ALJ decision for commencs, the assigned Commissioner
wished to afford the parties an cpportunity for comment. We have
ccnsidered the cpening and reply ccmments on the provosed ALJ

decision and made revisions in the provosed decision whers
zrpropriate. Among the most significant chances we have made from
the previous draft decisioﬁ_is the regquirement that Pacific and
GTZC provide third-paxty vendors with access to the anonymous
acédress only of nonpublished customers solely for diractory
delivery purzoses. We have also revised the decision to regquirs
GTEC to provide third-party databzse vendors nondiscri m.natory

access to its dlrect:ory assistance database.

Z On November 13, 1996, ADP filed a Petition for Modification of
D.S§-02-072, Conclusion of Law 29, which stated that the provision
of subscriber listings by the local exchange carrier (LEC) is not
an essential sexvice. While this issve was decided in D.96-05-102,
ané challenged in ADP's Writ of Review Petition, legal counsel of
tke Commission has joineéd with ADP reguesting that the Supreme
Ccurs delay reviewing the Petition for Writ of Review pend,.ng the

disposition cf ADP‘s November 13 Fetition of Modificaticn.

Acccordingly, in this decision, we make no final judgment on whethex
tings is an essential sexvice,

the provision of LEC subscriber liscin
rending disposition of ADP‘s November 13,

Mocification.
k g
Yo

Petition for
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IXI. Pogitions of Parties

A. Introduction _

In this decision, we focus on the remaining disputed
issues over directory access and publishing which have pot been
resolved through D.96-02-072 or the workshops. These issues relate
pPrincipally to LEC/competitive local carrier (CLC) access and use
of each other's directory listings, texrwms and prices for CLCs'
inclusion in the customer-guide pages of LEC directories, and
independent directory vendors' access to LEC directory databases.

The ocutstanding disputes over access to LEC/CLC
directories and related catabase directory listings ianvolve the
cornnflicting interests of the incumbent LECs, CLCs (represented
priancipally by the Coalition), independent directory vandors
(represented by ADP and Metromail), and consumer interest STYOoUpS
(represented by ORA and The Utility Reform Network). While we
adcpted interim rules in D.96-02-072 addressing telephore directory
and database-access issues, the LECs anc CLCs continue to disagree
over their reciprocal rignts and obligations for accsss a=d use of
eack other's subscriber-list information. Parties also disagree
over the terms and compensation with respect to CLCs' inclusion in
the izformation section preceding the "White Pacge" listings iz the
LEC directory. Further, our interim rules for access to directory-
listi=zg databases adopted in D.96-02-072 did not resoivé_databaseJ
access issues raised by third-party vendors <of directory
nformation. In this decision, in addition to resolving
utstanding LEC/CLC disputes, we shall also address access to
directory databases by such third-party vendors.

Metromzil is a wholly owned subsidiary of R.R. Deonnelly &
Metromail’'s

'-l.

o]

Scnis Company. the world's largest commercial printer.
cr-line-services group provides direcdtory-assistance services to
teleccumunications companies and consumers through its National
Diraczory Assistance product. Metromail's primary interest in this
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arnative DA

proceeding is the issue of third-party vendors’ access to Directory

Assistance (DA) listing information for use as an alt

service to the L=Cs.
ADP is a nationzl nonprofit trade associaticn composed of

publishers of ”"independent“ yellow page directories (i.e., other
than those published by or for local telephone companies). ADP’s
interest in the proceeding is related primarily to the issue of

third-party independent vendors’ access to LEC and CLC directory-

listing databases for purposes of publishing and delivering the

vendors' own directories. ADP also disputes the rates being
charged by Pacific for the richts to reproduce Pacific’s diractory

listings.
In resolving the outstanding directory-listizg access

ssues, disputes over access to DA databases can be distinguished

i
fxom access to directory-listing databzses used for purlisting
directories. Wnile Pacific utilizes one unified datz base rotz for

DA and for publishing its subscriber directories, GTEC maiz:zains
One GTEC database contains listizgs used
A second GTEC dactabase contains listings

Each of the GT=C

two separate databases.
only for DA purposes.
used only for directory-publishing purposes.
databases is separately accessed, maintained, and updatec.
eciproczl Access to Direct -Listing Databases
LECs to include CiCs’
"White Pages” and cdiractory

B. LEC/CIC
In D.96-02-072, we required

customers' telephone numbers in theixr
listings associated with the areas in which the CLC provides lccal

exchange services, except for CLC customers wishing to be urlisted.
(Rule 8.J.2) An unresolved issue, however, is what rights and
obligations the LECs have concerning the use and dissemircation.of
CLC custcomer listincs which have been provided to them Zor
inclusior in the LEC directory. A related issue is what reciprocal

rights and obligations the CLCs have concerning access to LzZC

subscriber-listing information.




~R.95-04-043, I.95-04-044 ALJ/TRP/gab *+*

» Parties expressed differing views concerning the terms
and conditions under which the LECs and CLCs may gain access to
each others’' directory-listing information, and how such
information may be used. The Coalition argues that CLCs should
have the same access to all local-exchange-subscriber information,
as LECs do at no charge, because the LECs do not charge themselves
to maintain the database.

Alternatively, in lieu of equivalent access, the
Coalition believes CLCs should be compensated for any use of their
customer information beyond the agreed-upon listing arrangement,
since the CLCs retain a property right in their subscriber
inZformation in the same manner as the LECs. To the extent that CLC
information is packaged and solé to independent directoxy
cuklishers, for example, the CLCs should be compensated in
precisely the same manner as the LECs, according to the Coalition,
since LECs ard CLCs are engaged in the same business and have
ccllected and used subscriber information in the same way. The
Ccoczlition contends, however, that the LECs refuse to provide CiCs
access to existing databases at no charge and refuse to compensate
the CLCs for use of CLC subscriber information by either the LEC or
thiréd parties.

The Coalition argues that LECs have no right to use CLC
subscriber information beyond the limited listings agreement: The
Cczlition objects to Pacific’s intent to make CLC-subscribexr
information availakrle to third-paxty vendors such as Metromail for
their use in the sale of databases. The Coalition argues that
Pacific can not arrogate to itself the right to furaish this
irformation absent CLC consent and compensation since Pacific
nelzher owns nor is licensed to sell this informaticno.

ORA recommends that the LECs be ordered to submit written
prozcsals for CLC compensation for subscriber informaticn with one
round of comments to follow prior to issuance of a decision.
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If a CLC requests that its subscriber-listing information
not be provided to independent publishers, Pacific states that it
will hcnor the request. Because it is the CLCs’ chcice of whkether
Pacific releases their information, Pacific does not intend to
compensate the CLC for revenue cobtained as a result of its
provision of CLC subscribers' information to an independent
publisher. The CLC is free to directly provide this information to
independent publishers for compensation according to Pacifiec.

) GTEC proposes to use CLC subscriber information only for
the purposes of directory publication, and not to sell CLC-
subscriber information to another party without CLC authorization.
If a CLC so desires, GTEC would enter into an agrasement to act as a
sexvice burezu for the provisioning of the CLC information.

GTEC currently provides its own published directory as a
Category II tariffed service. Subscriber-list information was
recently recategorized from Category I to II by the Commission in
D.96-03-020, and the procedures for determining the prices foxr such
Cacagory II-services are being addressed in the Cpen Access and
Network Axrchitecture Development (OANAD) docket. GTEC kelieves the
current procedures provide more than a sufficient opporzunity for
the Commission staZf and other interested parties to review the
reasocnableness of such rates.

C. Third-Party Directory Database Administrator _
The Coalition believes that the LEC direc:oz;y;]_.ist;ing
tabase must be traasitioned to an indepehdent adminiétéator, not
unlike the transition taking place in the context of NXX Code
administraticn. To that end, the Coalition regquests that the
presiding ALJ have the Telecommunications Division convene a
workshop to discuss this process. The LECs and ORA disagres and
arcgue that nec need for a database administrator has been shown.
Pacific states thact no racord has keen developed for ordering the
trangfer of directory listings to a neutral third paxty. Pacific
notes that the creation and maintenance of a neutral listing
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datarase would be a complex ccmmercial venture, essentially
transforming a private segment of industry into a quasi-
governmental enterprise. Pacific contends that evidentiary
hearings would be necessary before the database administrator issue
is decided since, as the Cocmmission has previously found, "complex
technical issues...cannct be resolved absent evidentiary
hea.rings."3
D. CLC Informational Listings in ILEC Directories

1. Content and Space lotments £ C Information Listin

In our adopted rule in D.$6-02-072, we required that LECs
include information in its directory about each CLC on the same
basis that the LECs include information about themselves or their
affiliates. We did not, however, prescribe exactly wkat
information about tke CLC should be included in suck informational
listings nor did we prescribe how many pages should ke allotted
each. CLC for this purpose. In Phase III comments, the CiCs and
LECs expressed conilicting views oa these issues.

Because CLCs and LZCs are on an equal fccting as
cerzified local exchance providers, the Coalition argues tihat the
unified directory mendated by the Commission must provide the CICs
equal access to that directory for basic information conceraing
services offered, customer-contact numbers, and other information
suck as that provided by the LECs to their customers in-the
directories. The Coaliticn states CLCs are rnot asking to replicate
all of the information contained in the beginning of each LEC
directory, nor provide promotional material. Rather, it is space
for specific-CLC information regarding establishmenc and provision

o sexvice that is sought.

3 PRe Altermative Reculatcrv Frameworks for Legsi Exchancs
Carriexrs, D.90-08-06637 CPUC2d 226, 299, Conclusion of Law 2,
p. 339; and D.91-07-044, £1 CPUC2d 1, 26 (requiring hearings to
surrort the Commission’s “objective judgment on the evidence”).
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Because at some point the number of CLCsS may increase so

' that the number of information pages in the directory may become
cumbersome, the Coalition believes that a two-page limit on such
informaticn is feasible and reasonable. While AT&T has gone on the
racord as requesting four pages in the customer guide section of
the directories, it is willing to negotiate for acceptance of one
page. MCI argues that if GTEC is using more thar a single page for
itself in the customer guide section of its directories, then MCI
wculd reserve a right to have more than a single page. MCI also

observes that there may be a need for CLCs to provide more

information based on how the Commission resolves the dispute over

rate-cencer consistency. If the CLCs are required to disclose in

their customer guide pages what calling areas or NXXs ars rated as
local, MCI states that one page would not provide enough space for

a CLC.
Disputes over this issue focus on GTEC's proposal.
Pacific has generally been able to reach accommodation with CLCs
through pegotiation. GTEC currently publishes approximately 100
ciractories within Califormia, and proproses to alliow each CLC to
ruxchase one full page in each directory on which to discuss the
GTEC offers to list at no charge the

CLC's products and services.
. and repair numbers. In the

CLC's business office, billing inquix
table of contents of._its directory, GTEC offers to provide, at no
charge, each CLC's -lcgo and page number reference where these

cuscomer-contact numbers can be fourd. While GTEC cffers these

terms on a voluntary basis, GTEC objects to being required to
provide CLCs more than one free page for informational listings or
to raduce its proposed rate for additional paces. a
GTEC claims a First Amendment rignt to control the form
and content of the information pages of its dirasctories, which it
has never held cpen to outside parties. (Seg, Pac. Gas & Blec. Co.

v. Public Util, Comm'n, 475 U.S. 1, 8-9 (1986) (PG&E) (utility has

First Amendment right in contents of billing envelopes); Ceantral
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T11. TLicht Co. v. Citizens Util. BE., 827 F.2D 1169, 1174 (7th Cir.
1987) (same). GTEC argues that Supreme Court precedent holds that
under the First Amendment, the Commission may not compel GTEC to
allow CLCs more space in the information pages than GTEC is willing
tc provide on a vluntarv basis. (See, PG&E 475 U.S. at 11-12;
Central I11. Light, 827 F.2d at 1174.) To do so, according to
GTEC, would impermissibly force it "to alter [its] speech to
conform with an agenda (it has] not set." (PGRE, 475 U.S. at S.)
Even if the Commission had a compelling interest in making a
variety of views available to customers (a point GTEC does not
concede), GTEC argues this interest cannot justify forcing GTEC to
incorporate third-party promotional material witk which it
disagrees into the information pages of its directcries.

GTEC further argues that a Commission order reguirirg it
to include competitor marketing information in its directeories will
decrease the directory's value to GTZC and cause GTEC to lose brand
identity and consumer ccod will. (See, Rasicomputer Corn. V.

cctt, 937 F.2d 507, S12 (6th Circ. 1992.)
2. es for nclusion in C Dirxrectories

The Coalition believes that CLCs should be treated ia a
nondiscriminatory fashion vis-a-vis the LECs for any charges for
CiC informational listings in LEC c1rnc_or1es rursuant to Publiic.
Utilities (PU) Code §§ 453 and 532. Thus, if Pacific pays itself -
cr its affiliate, Pacific Bell Directory, for inclusion of this
infcrmation, CLCs should also pay for such inclusion. EHowever, if
Pacific does not pay itself or Pacific Bell Directory for this
service, the Coalition believes CLCs should be treated no

n -

differently. . . i
Pacific procvcsed to recover the actual costs for
nclusion of CLC information in its directoxies. Pacific set no
imit as to the number of pages tha:t the CLC can reguest, but
required full compensation for the costs associated with these
pages. Pacific believes the existing tariff, which allows

=)

=
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interexchange caxriers to put information in Pacific's directories
as approved in N.94-09-06S (“IRD"), should aprply to CIC
information. Pacific objects to CLCs paying what Pacific pays for
its own directory information listing.

GTEC submits that its current rate for a yellow-page
acdvertisement is the most reasonable surrogate and most fairly
represents the value to a CLC in having its products and services
advertised in GTEC’s directory. In order to ensure equal treatment
of all CLCs, GTEC proposes to charge a standard price for all such
pages. o

GTEC proposes to discount the price of a one-pace
aévertisement 35% off the price that it charges for a comparable
yellow-pace advertisement. This is the largest discount that GIE
cfZers its own customers that purchase a full-page a¢ iz the yellow
paces. GTEC's rate wculd zpply to any pages in excess of the free
table-of-contents listing in which GTEC proposes to include each
CLC. As mentioned above, the free table-of-contencs page will at
lezst display the CLC'’s name anc a reasonaply dimensioned logo.
GT=EC would also list the CLC's “Prcducts and Services” page in the
directory's table of contents so that consumers can locate these
CLC-information pages easil GTEC claims that the proposal to
include CLC-products-and-service pages will likely cause GTEC to
incur addicional costs for increased fcrmattlng procedures, such as

vage breaks and filler pages that will not be accouncec for.

Several CLCs objected to GTEC's prcposed 3s% discount for
CLC inclusion in GTEC directories as discussed at the April 16,
1956, workshop. CCIA/Time Warner object on the grounds that a rate
egual to 65% oI the yellow-page acdvertising rate was not based upon
GT=C's cost, but upon GTEC’s current market rates to ratail
aévertisers. CCTA/Time Warner conztend that CLCs should be charged
nc more than the cost which the LECs themselves incuxr to be
included in their own directories. CCTA/Time Warmer believe the
ore-page limitaction may be acceptable to smaller CICs.
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ORA states no evidence has been offered or zppropriately
tested in evidentiary hearings regarding the rate to be charged for
directory information listings. Consequently, ORA is unable to
make a recommendation on this issue at this point. ORA can only
suggest that any rates to be charged for directory information
listings of CLCs by LECs be set at total-service long-run
incremental cost (TSLRIC) in the OANAD proceeding.

E. Independent Third-Party Vendors' Access to
LEC/CLC Subscriber Information for Directory Publishing

ADP, representing the interests of independent directory
publishers, claims that independent publishers are being unfairly
denied access to certain directory-listing informatior by Pacific.
ADP argues that Pacific bhas an unfair competitive advantage in
procriding published custcmer directoriss, compared wizh independen
cirectory publishers. For example, the incumbent LEC is abie to
orovide directories..to its subscribexrs immediately upcn institution
of telephone service. ADP identilies two categories cf dirsctory-
listing information to which Pacific has denied access:

(1) addresses oi new nonpublished LEC customers ancé (2) timely
updates of published Pacific white-page-directory listings.
1. - Access to Nonpublished Addresses _

ADP states that rmo independent directory publisher can

Geliver its directory to.a new telephone custcmer who is
norsublished® because the LECs have denied independent directory
publishers access to street-address information of nonpublished
custcomers. ADP asserts that this is a serious competitive

4 As used in this discussion, "rncnpublished” includes unlisted
customers. In addition to being unlisted .in any telephone
dirsctory, nonpublished service also means that the customer's
name, address, and phone number are excluded from the directory-
assistance records available to the gemexral public by dialing 411.
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disadvantage, particularly in light of the fact that nonpublished
customers constitute 40% of all telephone subscxibers.

ADP recognlzes that the names and telephone numbers of
nonpublished subscribers must remain private and cannot be
disclosed to third-party vendors. In the interest of competitive
fairness, however, ADP contends that the LECs should be required to
provide the addresses, but pnot the names or televhone numbers, of
nonpublished telephone subscribers for delivery purposes only. ADP
acknowledges that addresses are needed gonly for those ncnpublished
subscribers that move and change their addresses. Presencly,
Pacific provides this address information to a third-parcty delivexy
contractor, Product Development Corporation (PDC) for delivery of
Pacific’s directory. (See e.g.; D.91-01-016 at 42.) AD? argues
that independent directory publishers skould be treatec no
differently thzn Pacific treats itsalf while protecting customexr
privacy rights. Thus, that same subscribex-address informaticn
given to PCC should be provided to othexr third-party delivery
contractors for directory delivery cn behalf of indepencent
dirsctory publishers, according to ADP. -

As ADP notes, the United States Supreme Court cbserved in
Feist v. Rural Tel. Serv., 499 U.S. 340, 342-343 (1991), that LECs,
as the sole prcoviders of telephone sexrvice in their area, "obtain
subscriber information quite easily” and subscriber-list °-— /
information is the-essence of the "business” of the L=C--that
information must be obtained and maintained in order to provice
telephone service. In contrast, the Court found that since
competing directory publishers are not telephone companiss, they
are without monopoly status and "therafore lack independent access .
to any subscriber informetion.” Id. at 343.

ADP believes that § 222(e) of the Telecommunications Act
(the Act) furcther supports its claim for access to nonpublished
acdcéresses., §222(e) provides that:

*a telecommunications carrier that provides
telephone exchange service shzll provide
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subscriber list information gathered in its

capacity as .a provider of such service ca a

timely and urbundled basis, underxr

nondiscriminatory and reasonable rates, terms,

and conditions, to any person upon regquest for

the purpose of publishing directories in any

format."

Pacific disagrees with ADP that its members require
ronpublished addresses from the LECs, arguing there are a nuumber of
other potential sources of the address information which
independent publishers desire. Accoxrding to Pacific, information
may be available from electric, gas, and water utilities, and from
cable TV or newspaper companies. Pacific further argues that this
issue has been adjudicated elsewhere, and the prevailing is that
subscriber information is not an "essential facility“-s

Pacific cliaims tzat access enzbling tnird-paxty
distxibutors to deliver ADP-members’' telephone books to the
aédresses of nonlisted subscribers is not within the Act's
definition of subscriber-list information, is confidential under PU
Code §§5 2891 and 28%1.1 and Pacific’s Tariff Rules 34 and 35, (see -
Pacific Schedule A2 1st Revised Sheet 136 2.1.34 A.1l.a.) ané
therefore, cannot be released. ‘

" GTEC contends that ADP's request for normpublished
addéresses is contxz to § 222(f) (2) of the Act. This Section
defines "subscriber list information® that must be made available
to others for purposes of publishing directories as only those. - -~
subscriber names, addresses and telephone numbers which the carrier
or an affiliate thereof has published in any directory format.
Since GTEC does not publish the addresses of its subscribers who
have nonlisted sexrvice, GTEC contends those addresses are thus

tn

See Directorv Sales Managemént Corv. v. Ohio Bell Telepnone
Co., 833 F24 606 (6th Cir. 1987); Wnite Diregtory_of gochgster,

inc., v. Rechester Telephone Corv., 714 F.
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unavailable to independent directory publishers under § 222(e) and

=(:‘) of the Act. In addition, § 222(a) places upon each

telecommunications carxrier the duty to protect the confidentiality
of such proprietary custcmer information. GTEC contends that it

would violate the privacy rights underlying nonpublished service,
as well as the express provisions of the Act, to require GTEC to
provide the address on nonlisted subscribers to independent
directory publishers.

ADP disputes Pacific'’s claim that release of this
information is contraxry to PU Code §§ 2891 and 2891.1, ard
Pacific’s Rules 34 and 3S. ADP claims §§ 2891 and 2891.1 only
proscribe the provision of unpublished telephone numbers of

residential subscribers and do not prohibit the release cf adéress
information for delivery purposes conly. Similarly, ADP assexcs

that Pacific Rule 35 do not prohibic the release of the address
inZformation, while Pacific Rule 34 -- which goverms ncnpubliished

sexrvice -- proscribes the listing of "customer rame, addrsss, and
telephone number” absent customer reguest. ADP does rot sesk

access to either the customer name oxr telephone numbexr of
nonpublished customers. By seeking access to gnlv the nonpublished

adcress, ADP does not believe thers is any violation of Rule 34.
ADP also disputes Pacific’s claim that mere xrelease of
this address informacion for direczory-delivery purposes violates

Leceral customer proprietary netwcrk information (CPNI)

raguirements. ADP notes that Ameritech, one of the Regional Bell
Opexrating Companies (RBOCs) offers this address information to

incdependent directory publishers for delivery purposes only.
Atlantic subsidiaries such as Bell of Pennsylvania also offer this

Bell

service. '
Pacific claims that the issue of who owns subscriber list
infcrmation and what rights such ownership entails was fully

acddressed by the parties in the Customer List OII (I.90-01-033) and
is not a relevant issue to local exchange competition. Pacific
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claims that customer information gathered by the utility is owned
by the utility. Pacific claims that ownership of customer listing
information is specifically reserved to it in its l:ar:..‘x.,G and !
that ownership of telephone numbers is specifically denied to
customers in its tariffs.’ Utility tariffs have the force and
effect of law.S Cwnership of customer information is held by the
gathering company in nonregulated industries.s. Under the law,

public utilities own their assets in the same manner as private

businesses. 1d

ORA is concernmed about the potential negative privacy
implications of releasing subscriber information to any third
party. ©Nonetheless, ORA is also concerned about the ability of
competitors to gain a foothold in the marketplace. Therefore, ORA
surports a Commission rule recuirinc provision of the subscriber
acdédress onlv to independent directory publishers or tiheix delivery-

service providers solely for the purpose of directoryv delivery. _ .

2. ccess to of ishe e_Page Listin
ADP alsao claims that Pacific refuses to provide white-
page updates of its published adcdress listings to indepencent

Cal. P.U.C. Schedule No. zuz 1.1. C 7

6
7 Cal. P.UG.C. ScheduleNo.Az'l 17. - -

8 See Colich & Soms V. Pacific Bell, 198 Cal Zpp.3d 1232 (1938)

and ¢ 1\_ac10ns herein contained,

9 DPerson v. Dodd, 410F.2d 701, 807 (D.C. Cir. 1969}, ,;;_.
denied 89 Ct. 2021 (1969) ("Where information is gatherec anc
arranged at some cost and sold as a commodity on the market, it is

Droperly protected as property.”)

10 Ducuesne Light Companv v. Barasch, 488 U.S. 229, 307 L.Ed.zd
5§48, 199 S.Ct. 609 (1989). (*Although ({utility] assets ar

ermloyed in the public interest to provide consumers of the state
with electric power, they are owned and operated by private

investors.").

- 16 -
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directory publishers 'in viclation of Local Competition Rule 8.J.(1)
and the Acct. ,

Thus, '‘not only is Pacific denying indépendent directory
publishers the ability to deliver their directories to nonpublished -
telephone subscribers, it is also preventing delivery of
independent directories to publicly listed customers who change
locations, according to ADP. Published directories coatain a
substantial amount of obsolete data that further detericrates over
time. ADPs’ ccncern is the timeliness of data provided.

Pacific replies that it currently provides directory
publishers listing updates for businesg subscribers only. Pacific
‘does not pravide daily or weekly updates of the Subscriber List
Information for residentjzl subscribers to third-party vendors nor
its own directory affiliate, nor does Pacific have the system
capabilities to provide such updates. Because only 30% of ics
residential subscribers publish their addresses, Pacific claims
that a published update of daily residential-listing activity would
have limited usefulness to independent directory publishers.
Pacific does, however, provide its own directory affilizca with a
daily service oxder activity file with subscribers’ service
addresses from which secondary directory-delivery service is

provided. o
F. Rates for Third-Party Access to L@C ﬁirec;to;y_ Listincs

' ADP objects to the rates charged by Pacific fcr access to
its directory listings. ADP observes that Bell South prices its
directory listings at only $0.04 per initial listing, y=t Pacific
has been charging approximately $0.17 and filed an advice letter to
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lower this to $0.10‘per listing'll ADP believes that its members

should be entitled to acquire such information merely for the
incremental cost of reproducing the information--which the LECs
have acquired only as a result of the provision of monopoly local
exchange service--plus the minimum allowed rate of return. In that
regard, ADP claims Pacific's $0.10 rate is excessive, while Bell
South’s rate, though still high, is minimally acceptable. The
costing analysis prepared by the Florida Public Service Commission
indicates that Bell South's cost per listing was $0.003 for the
Directory Publisher's Database Sexvice (DPDS), while the cost pexr.
Business Activity Report was $0.004. Eence, the $0.04/listing
charge allowed by the Florida Commissicn was over 1200% akove cost,
yet.still $0.06/1listing less than the provisional rate alliowed
Fzcilic. .
Citing the legisiative histecxy of § 222(e) of the RAct,
ADP ccntencs that charges to inderendent directory purlisiiers must
be based on the "“actual or incremental cost of providing th

listing to the inderendent directory publisher....” (Ses Statement .

of Representatives Paxcn and Barton, House Conferees for ASs,
§ 222(e).)

Pacific claims the issue of what should determine
reasonable rates for the provision of subécriber-listing
irformation to independent directory publishers was resolved in .
D.96-02-072. The Commission states in D.96-02-072: “We find that
Pacific's proposed revisions to its Reproductiéﬁ Rights Tariff are

11 ADP protested Pacific's advice letter on May 1, 1996, for its
failure to comply with Local Competition Rule 8.J.(1) and § 222(e)
of the Act. By letter dated June 11, 1996, from the Diractor of
the Telecommunications Division to the ADP Counsel, Pacific's
prorosed rate of $0.10 per listing has been made effective. AD?P
was advised that it may utilize additional remedies available under
the Commission's rules of Practice and Procedure if it kelievad
further Commission actions on its protest was required.

. ——— e —— = - - - . « e
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reasonable and should be adopted.® (Decision at 48.) Thereafore,
since the Commission found certain taxriff revisions proposed by
Sacific tc be reasonable, Pacific claims t'n.at its overall rates
(filed via Advice Letter 181S5 on April 11, 1996) are market priced
and reasonable for the provision of subscriber-listing information
toc independent directory publishers. Pacific filed its tariff
offering for subscriber-listinc information to be used for DA
applications on August 21, 1996, with an effective date of
Octcober 1, 19s6.
G. Access t c/cLC i t e for DA

GTEC claims any CLC which cbtains GTEC's subscriber-

isting information pursuant to § 222(e) of the Federal

Telecommunications Act of 1996 must use such informzation only for
"purpose of publishinrg dirsctories,” and not for other ends such as
DA. Section 222(e) reccgnizes that such cdirectories may be in *any
format,” which includes traditional paper directories, as well as
crn-line access, electronic media, or CD-ROM.

GTEC contends that this reguirement of § 222(e) moots the
raguest of Metrcmail that it be allowed to obtain GTEC’s DA-list
irZformation not for “purpose of publishing directories,” but for DA
puxposes. Mcreover, in D.96-02-072, the Commission reviewed the
issuves surrounding the provisioning of DA service, anc made no
provision requiring GTEC to accede to Metromail's raquest.

GTEC further believes that insertion of this issue in
this proceeding is inappropriate and has little relevance to local
ccmpetition since Metromail is nct a CLC, and the szale of DA
listings is not a "telecommunications service” as defined under the
Act. GTEC denies that access to its DA listings is necessary for
Metromail to conduct its business, for Metromail has managed to
obtain listing from a variety of souxces up to this point. The
fact that Pacific may chcose to sall its directory listings to
third parties is a business decision of that company. GTEC denies
it has any duty to do likewise.
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Metromzil disagrees with GTEC's claims regarding DA.
While GTEC claims that Sec. 222(e) of the Act moots Metromail
requests for DA listings, Metromail responds that § 222(e) is
irrelevant since Metromail bases its request on the regquirements of
§ 251(b) (3) and § 251(c) of the Telecommunications Act, and not on
§ 222 (e).

Metromail states that nondiscriminatory access to
directory listings is also required by the FCC in its adcpted order
implementing the local-competition provisions of the Act {(CC Docket
96-98).

Paragraph 101 of the FCC order concludes that:

The term ‘nondiscriminatory access' means that

a LEC that provides telephone numbexs, operator

services, DA, and/or directory listings

("providing LEC") must permit competing .

providers to have access to those services

£ is at least equal in quality to the access

that the LEC provides to itself.

Metromail states that under § 251(b) (3) of the Az:, L=Cs,
must share subscriber listing information with their compe:zitcrs,
in f"readily accessible" tape cr electronic formats, and in a timely
fashion upon request. The FCC's in requiring "readily accessible”
formats was to ensure that no LEC, either inadvertently or
intentionally, provided subscriber listings in formats tha:c would
require the receiving carrier to expend significant rescuzces to;
enter the information into its systems. '

Metromail notes that in recent arbitration orders the
Commission has recognized directory listings as a "network element”
to be unbundled and provided "by magnetic tape and that Entraat
will reimburse incumbent for the cost of the medium and reascnable
shipping and handling.” (A.96-08-068" Under the Act, § 251(c)
requires that all "Network Elements"” belmade available on a
unbundled basis. - _

While Metromail does not dispute the fact that it is not

a "competing provider” of local exchardge or toll service, Metromail

D Kenn D700 59
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contends that this point is irrelevant. Irn its order, the FCC
-ejected proposals to limit the application of § 251i(b} (3) to
competing providers of exchange and/or resellers of toll sexvice
(See 117 and 136.) Metromail argues that Paragraph 101 of the FCC

order defined the term "competing providers” in a much broader

scope:
Such competing providers may include, for
example, other LECs, small business entities
entering the market as resellers, or CMRS

providers. 7
Metromail does not believe that the statutory and

regqulatory requirements permit GTEC to "pick and choose” who is

who is not a competitor. Metromail contends it is a competing

provider of DA service to GTEC.
Metromail argues that in order to comply with the Act and

the FCC crder and to be consistent with the Commission‘’s iatenc
unbundle competitive services and the Commission, at a bars
minimum, must require that subscriber-list information be made
available on a norndiscriminatory basis for DA. )

IIT. is fe)

A. Interrelationship of Issues Common . : S
to the List OIY (T.90-01-033) . . B e

we note that certain issues that

As a procedural matter,
have been raised in parties'’ comments substantially ovarlap with

issues which were previously designated for consideration in
I.90-01-033 regarding competitive access to customer-list

information. I.80-01-033 was instituted on January 24, 1590; it
has been dormant for approximately the last five years.
Nonetheless, we recognize that the issues over competitive access

to directory-listing information cuxrently being addressed in the

local competition rulemaking were also previously raised

I.90-01-033. Thus, to avoid duplicatior or fragmented traztment of
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tne same issues in two separate dockets, by thie decision we shall
formally mcre the issue of competitive access to telecommunicaticn
directory information from I.90-01-033 to the local ccmpetition
rulemaking and investigation. In this way, we can resolve the
related issues which are common to these separate proceecdings in
the most efficient manner.

Because I.90-01-033 has been an inactive docket for a
number of years, we intend to review any remaining issues in that
docket to determine if they should be reassigned to another . .
procesding, or otherwise disposed of. Following-'ut.hié review of
outstanding List OiI issues, we may consider whether to merge the
List OII with this proceeding or to close the List 0II proceeding.
B. LEC/CLC Reciprocal Access to Directorv Idigtipngs

To resclve tie issue of CLTs’ access to the LECs' local
exchange subscriber irformation, we must first address the issue of
who owns the directory listing infcrmation. This issue was
praviously identified in I.90-01-033. We recognize that each LEC
and CLC has a valid ownership intex=st in the directcry listing
information of its own respective subscribers. The subscriber
information is used for billing puzposes to derive revenue for the
LEC or CLC that serves the subscriber. The listizng iaformation
telecommunications vroviders as well as independent cdirectory
vendcrs that would like to compete Zcxr the subscriber’s business.

Accordingly, we coanclude that both the LECs and the CLCs
are entitled to be compensated for providing access to each other's
directory-listing information. If the LECs charce CiLCs for access
to their directory-listing information, then they must also
compensate the CLCs fcr the LECs’ zccess to CLC directory-listing
information. Whers the CLC provides listing information to the LEC
fcr iaclusion in the LEC’'s directcry, the CLC does not cease to
have an ownexship interest in the listing informatiecn. Thus,
receiwving party shall not furnish listing information provided by

the
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another carrier to third-party vendors without the express
cermission of the ownex of the listing informetion arnd a mutually
acreeable arrangement for compensation to the owner for provision
of such information. If the CLC and LEC camnot reach an agreement,
then the listing information snould not be released by the LEC. It
will be the responsibility of the CLC to independently arrange for
third-party access to its subscriber listing information. The CLCs
are under the same obligation as the LECs in this regard tc comply
with Commission Rule 8J regarding nondiscriminatory access to thei
listing information by third-party publishers.

While the CLC is entitled to compensation, we shall not
mandate that the CLC’'s compensation for access to its directory
listings exactly match that of the LECs. In a competitive market,
cifferences can be expected in the prices competitors may charge
for directory-access services cue to differences in costs as well
as bargaining effectiveness.

C. Thiyd-Partv Directorv Databas inistrator

In D.96-02-072, we askad parties to consider whether
customer databases should be concrolled by an independent third
paxty in similar fashion to what was proposed for the area code
acministrator. We directed that parties consider in Phase III
wcrkshops measures to ensure reciprocal access to data consistent

with proprietary rignts. (Decision at 39). This issue is still .
unresolved. T ’ ' T
Pacific and GTEC object to the establishment of a neutral

third-party database administrator, arguing that no justification
has been provided for such a measure. Pacific raises a number of
unresclved issues to be addressed before it believes such a step
cculd be considered. 1In particular, Pacific states that creating
such an administration would be unlawful in the absence of
evidentiary hearings and a Commission finding that directory
listings ars essential facilities. The issue of whether LEC
directory listings constitute an essential service is pending

.
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before us in ADP's ‘Petition for Modification of D.96-02-072 filed
Ncvarmtexr 13, 1995. We shail cefar a decisizn cu the dzzabase-
administrator issue pending further consideration of the issues
raised by the parties.

D. CLC Informational IListing in ILEC Directories _

Another outstanding issue relates toc the terms and
pricing of CLCs' informational listing in the customer-cuide pages
of the LECs' telephone directories. This issue was discussed at
the April 16, 1996, workshop, and further addressed in the comments
filed on June 10, 1996. A related issue has more recently been
raised in an advice letter protest filed by Cox California Telecom,
Inc. {Cox).

On January 3, 1997, Cox filed a protest to Pacific’s
Advice Letter No. 1860S. Pacific £iied this acdvice letter
requesting spproval of language "to claxify the application of
rates to the puxchase of partial or full pages in Cusccmer Guide”
of Pacific's directories. In the advice letter, Pacific proposes
to add a definition for the word "sheet” to mean a two-sided pace.

By defining “page” to mean only one side of a page, and
"sheet” to mean both sides of a page, Pacific is effectively
cutting its CLC obligations in half, and doubling the cost ol
Customer Guide pages anticipated in -the interconnection .agreements,
according to Cox. Thus, though its "clarification of the =
application of rates," Cox claims that Pacific has effeczively ™
doubled the charges associated with CLC listings in its
directories. )

The issue to be resolved in the Cox protest iavolves
whether a one-page informational listing allowance should be
defined to include printing on both sides of a page of paper or
cnly printing on one side of a page of paper, and how this affects
rates. We intend to adddress this dispute further in the context
of the Cox advice letter protest. As an interim measure, however,
a "page” should be defined as one printed side of sheet of paper
for purposes of determining CLC informational listings. We
conclude that, for the present time, twe printed pages per CLC is a

¢
[N
153

1
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reasonable limit for the CLC informatiocnal listing to be included
within the LZC's directory customer guide pages. |

The puxpose of the CLC informational listing in the LEC's
White Page Directory Information Guide is to provide key
information that will permit &2 customer to contact the CLC
provider. The listing shall not be used by CLCs for promoticnal
purposes, and the Coalition has indicated that CLCs do not seek to
use the listing for this purpose. Therefore, our order is a
permissible time, place or manner restriction on speech

Edison Co. v 1i ervi 'n of N.Y., (1980)

447 U.S. 530, 535) sirce the mere requirement that GTEC provide a
neutral informational listing for each CLC does not foxrce GTEC "to

alter [its] speech to conform with an agenda [it has] noc set”.
e ission

Pacific Gas & Electxic Companv v. 2ublic Utilicie o)

(1985) 475 U.S. 1, S. Fuxthermcre, we have the authority to
recuire that a minimum page allowance e required for CLC
informational listings in order to promote a level competitive
playing field among LECs and CLCs. Our action is serving a
ccmpelling state interest (Consolidated Edisjon Co. v, Public -
Sexrvice Comm'n of N.Y., supra at 535) articulated by both federal
(Federal Telecommunications Act of 1996) and state law (Public
Utilities Code section 709.5) directing us to promote competition.
Recarding parties’ disputes over the number of pages
which should be allocted for each CLC's informational listing, we
shall adopt the Coalition's proposal for a two-paée allowance. We
Eelieve that the number of required pages should be kept to a
minimum to aveid making the directories more bulky than they
already are. The page allotment should be sufficient, however, to .
provide critical information enabling the customer to icdentify the
CLC and tlkeir contact numbers for the business office, billing, and
rapair or service problems. We alsc beliesve it is impcortant that
customexrs understand what charges might be assessed on their bills
ané have disclosure in the Information Guide as to what the CIC's
lccal calling avez is. We therefors adept a two-page allowance for
CLC listings in consideration of MCI's statement that a single page

- 25 -
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is insufficient space tco provide disclosure of what CLC calling
areas are rated as locil calls and which are not.

We conclude that the LECS should base their charges for
inclusion of the CLCs’ informational listing on the costs which the
LECs themselves, incur to provide their own informaticnal listings.
We f£ind that GTEC's proposed 35% discount of the yellow pages’ one-
page price does not meet this stancdard since it is based on retail
advertising rates rather than GTEC’s own cost. We thus direct GTEC
to ravise its proposed rate for CLC informationzl listings
accordingly.

E. Independent Third-Party Access to LEC/CLC
Subscriber Information for Directory Publishing

Regarding ADP's claim that it should be provided with
only the address of urpublished sukscribers, we must consider twc
ccuncervailing interests: (1) nondiscriminatory access to
subscriber information to promcte a level competitive playing
£ield, and (2) nondisclosure of conZidential subscriber information
to protect the privacy rights of individual subscxibers.

As ADP noted in the Feis:t case, cited praviously, the
TU.S. Supreme Court has concluded that directory publishers lack
independent access to subscriber-listing information on an
equ-vaTent ‘basis vis-a-vis to the i=Cs. Moreover, ln Great Westermn
Directories v. Southwestsrn Bell TeLenhone.lz The United States
Couxrt of Appeals held that Southwestern Bell and its affiliates-had
anticcmpetitively monopolized the directory markst, stating that:,

"without sharing this updated information with
competing directory publishers, telephone
companies are able to leverage their monopoly
p051tlon in the telephone service area iato the
competitive directory maxket." Id.

vacated and remanded, in

12 63 F.3d 1378, 1386 (sth Cir. i1¢83},
pzrt, cn other arounds 74 F.348 €13 (Sch Cir. 319¢el.
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The trial court, in Great Western, explained how wvital it
'is thac independent directory publishers receive all of the same
timely listing information the LECs accord themselves, as well as
how independent directory publishers are disavantaged if the LECs
arrogate to themselves that informaticn, its compilation, and the
terms of its sale.

We therefore agree with ADP that LECs’ withholding of the
sexvice addresses of unpublished telephone subscribers gives the
LECs a competitive advantage over third-party vendors in providing
timely and comprehensive delivery of directories. Nonetheless, '
third-party vendors’ rights to directory-listing information is not
unlimited, but is subject to the 'customers’ rights of privacy.

Customers’ privacy rights with respect to directoxy
listing disclosure are protected as provided in §§ 2891 and 2891.1,
as well as Pacific's tariff Rules 34 and 3S. We conclude that the
mere provision of an anonymous address is not explicitly prohibited
under §§ 2891 and 2891.1. While Pacific's Rule 34 precluges the’
bundled release of “customer name, address, and telephone number,*
it does not explicicly prohibit the unbundled provision ci an
anonymous address only. Therefore no changes to Rule 34 or 35 are
necessary in order to require access to ancnymous acdress
information only. _

Accordingly, we conclude that the LECs should ke reé‘ui,:_:ed
to provide to. third-party independent publishers the address, but
not the name and telephcne number, of unpublished LEC subscribers
that move and change their address, for the limited purpose of
delivering directories. The timely provision of this address
information is necessary to prevent discriminatory treatment of
third-party vendors in competing with LECs which are akle to
furnish their directories virtually immedizately to such
subscrikers. Without access to these addressés, independent
cirectory publishers cannot deliver their directories on 2 timely
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basis to those California subscribers who move to a new address -
with unlisted telephone numbers.

We have previously addressed the importance of
safeguarding consumers’ privacy rights in the List OII. We
conclude that merely providing third parties with the address,
exclusive of the name or telephone number, of nonpublished LEC
subscribers for the sole purpose of delivering the vendors’
directory will not vicolate consumers' privacy rights. The vendors
shall not have access to either the name or the phone number of the
nonpublished subscriber, but will only have the address to be used
for directory delivery. Even Pacific agrees that the mere delivery
of telerhone-company books to nonpublished customers does not
viglate the consumers’ privacy expectations. 2As noted by Pacific,
the delivery of telephone directories to nonpublished customers is
ar. established practice which has occurred for many years.

Any use oif the anonymous address informationm by thixd-
party vendors for any purpose beyond directory delivexy cculd,
however, poténtially be used to intrude on the privacy of
subscribers unless restrictions are put in place. As a ceonéition
of receiving these anonymous addresses, therefore, we shall recuire
each third-party vendor to restrict the use of that information
solely for the purpose of delivering that vendor's published
directory to the addrasss. The anonymous address information must
be held in strict confidence by the véndor and shall nct ke --
provided to any other party or used for any other marketing
purpose. We shall also reguire that any directory publisher,
including Pacific and GTEC, delivering directories to anonymous
subscribers shall provide a toll-free number printed on the first
page of the directory which the recipient can call to inform the
vendor not to deliver its directory to trhat address in the future.
Any directory vendor must discontinue deliveries of directories teo
any subscriber who requests that such deliveries be discontinued.
Subject to the terms and conditions ocutlined above, we shall direct
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that the LECs and CLCs shall provide access to the anonymous |
addresses of their unpublisned customers that ~hange residences.

| We also conclude that independent publishers should be
provided with the same updated information for the publigheqd
residential address information which is made available to the LEC
directory affiliace for purposes of secondary delivery of
directories. We shall direct the LECs to provide such informatiocn
as set forth in our order below.
F. Independent Third-Party Vendors‘’ Access to

LEC/CIC Directorvy Databases for DA Service o

We agree with Metromail that third-party indeéendent
vendors as well as CLCs and other competitors should have
nondiscriminatory access to the LECs' DA database as required under
the Act and FCC order. As noted in Paragraph 101 of the FCC Order
cited previously, the definition of *“competing providers” of
directory services is not limited merely to CLCs, but includes
ocher entities such as, for example, CMRS providers. We believe it
is consistent with the FCC order to apply a broad interpretation to
the term “compecing providers® as used in Paragraph 101 of the FCC
Oxrdexr, and to include independent third-paxty dacabase vendors such
as Metrcmail within that definitien.

We conclude for purposes of our genexric rules that
listings for DA purposes should be provided to third-pasty catabase
vendors in readily accessible ‘tape or electronic format, with
apopropriate cost recovery for the preparation and c{elive.;.y of the

information.13 This treatment is consistent with § 251{(c) of the

13 We have recently examined the means by which LEC database
access is to be provided in recent arbitrations of interconnection
agreements. D.96-12-034 (the Pacific/AT&T arbitration), as well as

he Arbitrator’s Report in A.96-08-041 (the GTEC/AT&T arbitration),
both ¢grant access to listing databasaes for DA purposes, ané state

(Footnote continues on next page)
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Rct which requires that all "Network Elements” be made available on
an vnbundled basis. Further, access to database listings for DA
purposes should be the same for and between all competing
providers, including third-party database vendors. It is important -.
to many Califormia consumers to be able to contact their pro'vider
to gain access to ubigquitous DA information. Such information is
important to quality telephone service. .

While we recognize that GTEC maintains a separate
database for DA sexrvice distinct from its directory-publishing
database, we find no basis to restrict competitors' access to
either database. GTEC shall therefore provide thi-d-party access
to each of its directory databases that is equal in quality to the
access that GTEC provides to itself.

G. Rates for Third-Partv Access to Directorvy Listings

We also note that ADP has raised questions concerning the

reascnableness of Pacific’s tariffec rate for directory access.

ile we concluded that certain prorosed changes by Pacilic in its
reproduction rigats tariff were reasonable in D.96-02-072, we did
not prejudce the overall reasonablerness of Pacific’s complete
tarifZ. 1In its subsequent advice letter filing, Pacific failed to .
provide adequate workpapers to surpcrt its conteation that its
rates properly reflected only the incremental or actual costs of
prcviding the service. While Pacific's advice letter filing of its
telephone Directory Reprpduc;ion_B@ght§_§arif£ has become

&

(Fcctnote continued from previous page) .
that listings for DA purposes should be provided at the cost of the
transfer media (magnetic tape), plus reasonable costs for
preparation and shippving of the media. (S2e A.96-08-040, Dec.

at 12-31<4, A.S6-08-041, Arb. Rept. at S.)
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effective, we did not rule out the oonortuﬁity for ADP? to pursue
ary rewaining issues over the reasonableness of the tariff rate
through this rulemaking. Accordingly, given the conceras raised by
ADP over the reasonableness of Pacific's tariff rate, we shall
irect the assigned ALJ to issue a procedural ruling to provide
parties the opportunity to be heard on whether the existing LEC
tariff rates for directory access should be made provisional and
subject to a memo account with provisions for a true up once final
rates are established. We expect to examine the LECs' costs of
directory access and establish appropriate prices in the OANAD

proceeding.
Findings of Fact

1. The Commissicn established interim rules for LECs and
CLCs with respect to access to directory databases iz Rule 8 F, and
for the publishing 0‘ telephone directories in Rule 8 J of
Aprendix E of D.96- 02-072.

2. Outstanding issues relating to directory-cdacatase access
ané directory-publishing issues which were not resclved in D.96-02-
072 were deferred to Phase III cZ the proceeding.

3. Technical wo*ucshoos were held on April 1-3 axé Apr:.l 1§,
198 to provide further information regarding d:.rectory-data.base
access and directory-publishing Issues and facilitate consensus’
amcng the parties. X

4. As a result of the t:ec..n:.ca. workshons on c.:.rectory

issues, Dartles narrowed the focus o< disputed issues and clarified
the scope in further written comments on outstanding issu

S. Parties remain in dispute over rights of access to LEC-

directory databases and provision for CLC informational listings in

LEC directories.

€. D.96-02-072 required L=Cs to inclucde CLCs' customers’
teiephore numbers in their “White Pages” ané directory listings
asscciated with the areas in which the CLC provides local exchange

i
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services, except for CLC customers wishing to be unlisted. (Rule:
8.5.2) |

7. D.96-02-072 did not explicitly define what reciprccal
rights and obligations the LECs and CLCs have concerning the .
access, use, and dissemination of each others’ customer listings.

8. Directory listing information has commercial wvalue to /
competing telecommunications providers as well as third-party [
database wvendors.

9. Access to directory databases involves issues that relate
to competition among local-exchange-service providers as well as
among third-party database vendors and directory publishers.

10. While Pacific utilizes one unified database both for DA
and publishing its subscriber directories, GTEC maintains two
separate databases, each of which is independently accessed,
maintained, and updated.

11, Pacific provides its own directory affiliate with
subscribers' service acddresses though its independent contractex
from which secondary directory delivery is provided.

12. Independent directory publishers have been denied access
to the addresses of new LEC customers who receive nonpublished
service, and have also been denied timely updates of Facific’s
published white-page-directory listings. ’ : .

13. Pacific currently provides independent publishers listing
updates for busines;s‘Asui)s_Acribers only, but does not provide them-
with daily or weekly updétes for new residential subscribers.

14. Pacific provides its own directory affiliate wita a dail
service order activity file containing subscribers' service
addresses from which secondary-directory-delivery service is
prcovided.

15. " LECs' withholding of the service addresses of urpublished
slerhone subscribers and the withholding of file updates for
ublished subscribers gives the LECs a competitive advantage over

rt

Uo]
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third—pa:;:ty vencors in providing timely and comprehensive delivery
of directories.

: 16. The mere provision of an anonymous address to directory
publishers is not prohibited by §§ 2891 and 2891.1 of the PU Code.

17. While Pacific’s Rule 34 precludes the. bundled release of
"customer name, address, and telephone number,” it does not
explicitly prohibit the unbundled provision of an anonymous address
only.

18. Pacific has not provided adequate documentation to
justify that its reproduction-rights tariffed rates reflect only
its incremental or actual costs.

19. D.96-02-072 required that LECs provide space in their
directory-information guide to each requesting CLC serving the area
covered by the directory to disclose key information about the CLC.

20. The purpose of the CLC informational listing in the LEC's
White Page Directory Information Guide is to provide key
information to permit a customer to contact the CLC provider, and
to determine what exchanges would be rated as local calls. ‘

21. Disputes over the terms and content of CLC infermational
listings involve both Pacific and GTEC in contention with the CLCs.

22. GTEC volunteers to make available one free page in its
directory information guide fcr the listing of key customer
information about each CLC. GTEC alsc offers to sell additioral
pages to the CLC to list promotional information-at a rate equal to
65% of GTEC's market rate for yellow-page advertising.

23. GTZC seeks control over the sorts of promotional
information contained in the CLC listing and objects to inclusion
of comparative rate information. '

24. A two-page limit for CLC informational listings in LEC
directories would provide adscguate space for the CLC to furnish
essential information te the public concerning its service.




R.95-04-043, I1.95-04-044 ArJ/TROP/gab =«

~

25. GTEC's praoposed discount of 35% for CILC informatioral
listings is based upon retail advertising rates and may ke ,
inconsistent with cost-based pricing. ‘

26. Parties are in dispute over whether a neutral database
administrator is needed or is practical in order to provide for
competitively neutral access by all service providers to directory-
database listings. .

27. The question of whether a neutral database administrator
is needed is related to the pending issue of whether LEC c..recto*y
listings constitute an essential facility. - e e T
Conclusions of Law

1. Both the LECs and the CLCs are entitled to be ccmpensated
for providing access to their directory-listing information and
may charge each other for access to directory information. /
2. The LEC shall not provide CLC listing information to /
third-party vendors without the express permission of the CiC and a
mutually agreeable arrangement for compensation to the CLC for &
provision of such information.
3. Third-party vercdors' rights to nondiscriminatory access
of directory listing information is subject to the customers!’
rights of privacy, and limited to use in the publlsh.ng o

directories.
4. LECs and CLCs should be recuired to provide access to the

anonymous address of nonpublished subscribers to ‘inderencde=t -
publishers for the purpose of directory delivery only.

S. Independent database wvendors or directory publishers
should not have access to either the name or the pbone number of
nonpublished subscribers to protect privacy rights.

6. Independent directory publishers should be provided with
the same updated information for published residential acdcresses on
the szame terms and conditions as the information is made availzkle
tco the LEC diresctory affiliates.
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7. The timely provision by Pacific and GTEC of anonymous
address information of nonpublished subscribers to third-party
vendors is necessary to prevent discrimination in competing with
the LECs.

8. Without access to the anonymous addresses of Pacific’s
and GTEC's ncnpublished subscribers, independent directory
publishers cannot deliver their directories to subscribers on the
same timely basis as the LECs.

S. Merely providing third parties with the anonymous address
of unpublished LEC subscribers for the sole purpose of delivering
the vendor's directory will not viclate privacy rights.

10. Any use of the anonymous address information by third-
paxty vendors for any purpose beyvond directory delivery could
pocantially could violats privacy rights unless restrictions are
imccesed. .

11. Consistent with the provisicns of federal reculations,
Pacific, GTEC, as well as CLCs should provide competing sexrvics
providers with nondiscriminatory access to their directsry-Iisting
databases, both those used for DA as well as for the publishing of

irectories.

12. Competing service provicders entitlad to ncnéiscriminatory
access to LEC/CLC directory databases should mc"uc.e third-paxty
vendors of DA and directory-publishing sexrvices.

13. Nondiscriminatory access to- d_rect:ory détab‘éSéé i c" uc.es
the ability of all competing providers to have reciprocal: access
among themselves that is at least equal in quality to that of the
providing LEC or CLC.

14. Access to DA listings should be provided by magnetic
taze, with the determination of apvropriate cost recoverv £or the
preparztion and delivery of the information to be addvessed in the

CANAD proceeding.
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1S. Nonpublished customer names and telephone numbexs should
be ex:luded from the requirement to provide access to directory
listings for DA or directory publishing purposes.

16. Resolution of the dispute over whether a neutral
directory-database administrator is warranted relates to the issue
of whether LEC directory listings constitute essential facilities.

17. The questicn of whether LEC directory listings
constitute essential facilities is currently before the Commission
in a pending Petition for Modification of D.96-02-072 filed by ADP.

18. The Commission's decision as to whether or not to
establish a neutral directory-database administrator should be
defexrred pending further consideration of the relevant issues.

19. Since the informaticnal listing ia LEC directory-
information guides will not be used by CLCs for promotional
purposes, but merely as a neutral informational listing, the LECs’
Firs: Amendment rights of free speeck are not at issue by allotting

Tace to the CICs. i

20. A two-page informational listing in the Pacific and GTEC
éirectory-information guides shouléd be authorized to identify each
‘e serving the area covered by the directory and the CLC contact
telephone numbers including the numbers for the business office,
billing, and repair or service problems. _

21. It is importaat that éustome;s understand what charges
micht be assessed on their bills and nave disclosure in the
Information Guide as to what the CLC’s local calling area is.

ORDER

IT IS ORDERED that: ' -
1. Pacific Bell (Pacific). and GTE Califormia, Inc. (GTEC)
shall be required to compensate comzetitive local carriers (CLCs)
for zccess to CLC directory listings to the_extent eitiher LEC
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charges the CLC for access to the local exchange carriers (LECs)
directory listings.

2. Pacific and GTEC shall not release CLC directory-listing
information to third-party publishers or dirxrectory assistance (DA)
providers absent the express consent of the CLC and a mutually
agreeable compensation to the CLC.

3. Each CLC and LEC shall be required to provide to
third-party database vendors nondiscriminatory access to its
directory-listing information subject to the privacy rights of
subscribers. . ) ,

4. Pacific and GTEC shall provide the anonymous address,
i.e., without name and telephone number, of unpublished LEC
subscribers who move to a new location to thixd-party iacsrendent
directory publishers for the sole purpose of deliverinc
diractories, subject to the conditions outlined below.

S. 2s a condition of receiving ancnymous nonpublished
addresses, eaqh third-party vendor must hold the informaticr in
strict confidence, and restrict its use solely for the purpose of
delivering that vendor‘'s published directory to those addresses.

6. Any directory publisher, including the incumbent LECs,
delivering directories to anonymous subscribers shall provide a
toll-free number printed on the inside fixrst page of the directory
which the recipient can call to discontinue further direczory
deliveries by that publisher.

7. Pacific and GTEC shall provide to CLCs and third-party
database vendors nondiscriminatory access to published directory-
listing-address information that the LECs provide to their own
directory publishing agents, including daily service-order updates
for secondary directory delivery.

8. Pacific and GTEC shall provide nondiscriminatory access
to their DA datzbase listings to all competitors including third-
party database vendors and shall provide access by readily
accessible tape or electronic format to be provided in a timely

a\
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fashion upon request with the determination of appropriate cost
recovery for the preparation and delivery of the information to be
addressed in the OANAD proceeding. .

_ 9. The Administrative Law Judge is directed to issue a
procedural ruling calliag for comments on whether to make existing
directory access rates provisional and to establish a memorandum
account to keep track of billings for access to directory databases
for the purpose of truing up the charges once fmal rates are
detexmined in the OANAD proceeding.

10. CLCs shall be allowed a two-page limit in Pacific’s and
GTEC's directory informational listings to provide key information
regarding the CLC's oflered services and what the CLC’s local
caliing area is.

11. LECs' charges for CLC's iaclusion in the customer guide
pages of their directories shall be based on the LECs’ cost to
provide their own informational listiacs.

12. Issues relatizg to competitive access to
telecommunications directory information designated for
consideration in I.90-01-033 (Customer List OII), shall be-
transferred into this proceeding efiective immediately. This order

is effective today.
Dated Januaxy 23, 1997, at San Francisco, Califormia.
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